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Summary: 

In the Court jurisprudence, the term “family life” includes three major types of causes: those 

involving parent-child relations, those relating to family life of prisoners, those relating to family life 

for foreigners. Compliance with the right to family life in some special cases only addresses the issues 

of child custody for public care institutions, under certain circumstances, the expulsion of a foreigner 

by the national authorities and family life of persons under of custodial sentences. The solutions of the 

Court, demonstrate the flexibility of the European Court in interpreting and applying one of the most 

important international mechanisms of protection of the human rights, namely the European 

Convention on Human Rights.  
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I. Family life. Notion 

The European Human Rights Convention 

does not define family life, as it is an 

independent concept which is interpreted 

by the Court independently of the 

significance it has in the law of the 

Member States. Generally, the existence of 

family life is determined by a biological 

and / or legal link (family, marriage, 

adoption, etc.) in the presence of a real 

and effective personal relationship. But 

there are exceptional situations when the 

biological and / or legal connection
1
 or a 

                                                 
1
  European Court of Human Rights, in the case 

Pini and Bertani and Manera and Atripaldi v. 

Romania, decision from 22/06/2004, published 

in the Official Journal, Part I, no. 1245 from 

23/12/2004. In this case, although art. 8 from 

the Convention has not been infringed 

(cohabitation and closely enough de facto 

relations between the defendants and their 

adoptive daughters do not exist), there is, still, a 

relation that characterizes a family life between 

the defendants, Italian citizens and the minors 

adopted from Romania (that is, the defendants 

complained about the fact that they were not 

allowed to contact the legally adopted children, 

as well as the refuse of the Romanian 

personal relationship is sufficient to 

illustrate the concept of "family life"
2
.  

Article 8 requires, by definition, the 

existence of a family, but makes no 

distinction between "legitimate family" 

based on a valid concluded marriage, and 

"natural family" which is in fact a relation. 

The Court recognized that if this concept is 

not based solely on the marriage 

relationship, but may encompass other de 

facto links, when the parties cohabit 

outside marriage, a child born from such a 

relationship is included by law in this 

"family cell" by mere birth and due to 

this
3
, regardless of the fact that the 

relationship between parents ends.  

                                                                       
authorities to allow the adoptive daughters to 

leave Romania). The term projected family life 

is used here to talk about a potential 

development of personal relations, if the 

circumstances allow it. 
2
  EDO Court, case Johnston v. Ireland, Decision 

from December 18th 1986, par. 55, states that 

between the two defendants there has been a 

family life (for 15 years), although the relation 

between them was adulterous. 
3
  Bîrsan, C., European Convention of Human 

Rights, supra. cit. p. 627 
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II. Respect the right to family life in 

some special situations  

In the Court jurisprudence, the term 

“family life” includes three major types of 

causes: 

• those involving parent-child relations 

(this is further separated in three 

categories: cases related to the degree 

of social protection of child placement 

in a special centre or a family of 

substitution; causes related to 

restrictions of parental rights without 

regard to the measure of placement
4
 

and cases in which one parent can not 

exercise the parental rights due to the 

opposition of the other parent
5
);  

• those relating to family life of 

prisoners;  

• those relating to family life for 

foreigners.  

Compliance with the right to family life in 

some special cases only addresses the 

issues of child custody for public care 

                                                 
4
  Decision from September 29, 2004 of the EDO 

Court in the case Sabău and Pârcălab has 

encountered a secondary problem, that of the 

legality of enforcing by the Romanian courts of 

the punishment of temporary prohibiting the 

exercise of the parental rights, considering that 

art. 8 has been breached. See the Law Magazine 

no. 10/2005, Footnote II, professor Ph.D. Ioan 

Doltu, p. 212-221. Other causes in which the 

Court took into consideration the desire of the 

child to refuse one of the parents the right for 

visitation: case Hokkanen v. Finland, decision 

from September 23, 1994; case Sommerfeld v. 

Germany no. 31871, decision from July 8, 

2003. 
5
  Decision from January 25, 2000 in the case 

Ignaccolo-Zenide v. Romania, published in the 

Official Journal, Part I, no. 6, from January 8, 

2001, in which the complainant I.-Z. States that 

the Romanian authorities did not take the 

appropriate measures to enforce the judge 

decision that gives the minors the domicile with 

the complainant, invoking, at the same time, art. 

2 from the Hague Convention from October 25, 

1980, regarding the civil aspects of international 

child abduction (the husband – D.Z., who 

“kidnapped” the two minors given to the 

mother). 

institutions, under certain circumstances, 

the expulsion of a foreigner by the national 

authorities and family life of persons under 

of custodial sentences.  

1. Placement
6
 – giving the child to social 

care institutions 

The jurisprudence of the Court ruled, in 

repeated cases, that for a child is extremely 

important to live with their parent and 

placement in social care institution 

represents an interference in the in the 

right guaranteed by art. 8 from the 

Convention
7
. At the same time, the Court 

admitted that the intervention of the public 

authorities in taking such a decision is 

different in the contracting states and 

depends on different aspects: family 

tradition, legislation in the field, material 

resources of the authorities in order to 

place the child in the best conditions; the 

measure to be taken has to be examined 

taking into consideration the best interest 

of the child
8
. 

                                                 
6
  Article 20 of the Convention of 20 November 

1981 on the Rights of the Child, adopted by UN 

General Assembly (republished in the Official 

Journal no.314/13.06.2001) provides that: 1. A 

child temporarily or permanently deprived of 

his or her family environment or, in order to 

protect his/her interests, can not be left in this 

environment is entitled to special protection and 

assistance from the state. 2. States which are 

parties shall, in accordance with their national 

laws, ensure alternative care for such a child. 3. 

This protection may include, foster placement, 

"kafalah" of Islamic law, adoption or if 

necessary placement in suitable institutions for 

child care. In choosing one of these solutions it 

is necessary to take due account of the need for 

some continuity in the education of the child 

and his ethnic origin, religion, culture and 

language. " 
7
  EDO Court case Eriksson v. Sweden, Decision 

of 22 June 1989, par. 58, EDO Court case 

Keegan v. Ireland, Decision of 26 May 1994, 

par. 50, EDO Court case Johansen v. Norway, 

Decision of 7 August 1996, par. 52, case Haase 

v. Germany, no. 11057/02, Decision of 8 April 

2004, etc. 
8
  Bîrsan, C., European Convention of Human 

Rights, supra. cit. p. 637 
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Although such a measure is without doubt 

an active interference of the state in the 

family life, it is possible that the success of 

such a measure should include some 

positive obligations whose non compliance 

is analyzed sometimes as a passive 

interference in the family life
9
. 

In order to comply with the Convention, 

the first condition of interference is to be 

stipulated by the law. There are very few 

cases in which the interference is not 

stipulated by the domestic law.  

In the cases Olsson v. Sweden (Decision 

from 27 November 1992), Eriksson v. 

Sweden (Decision from 22 June 1989), the 

Court ruled that the decision taken by the 

social care authorities to place the child in 

a special center was not provided by law. 

In order to meet the compatibility 

requirement from art. 8 par. 2 of the 

Convention, the interference with the 

rights guaranteed by the first paragraph of 

the same text should not only be provided 

by the law in a material sense, but the law 

itself is subject to a double criteria: 

accessibility and predictability
10

. 

Accessibility requirement is met when the 

laws and the jurisprudence that completes 

the law are published or made available to 

the recipients. Predictability in the law 

refers to the clarity and precision the legal 

texts and jurisprudence should have so that 

the individual shape their behavior 

according to the provisions.  

Thus, in case no. 28319/1995, Rogl v. 

Germany (the German law allowed the 

child to bear the mother's husband's name, 

being, however, an interference with the 

natural father's family life), the 

Commission considered that the general 

expression of the law was consistent with 

the predictability, as it is common in the 

jurisprudence of the German courts.  

                                                 
9
  Bogdan, D., Selegean, M., Fundamental Rights 

and Liberties in the Jurisprudence of the 

European Court of Human Rights, All Beck 

Publishing House, Bucharest, 2005, p. 397 
10

 Bîrsan, C., European Convention of Human 

Rights, p. 676 

Article 8 par. 2 lists the elements that can 

give legitimacy to one or more violations 

of rights guaranteed in par. 1: national 

security, public safety, economic welfare 

of the country, defending public order and 

preventing criminal acts, health and 

morale, protection of the rights and 

freedoms of other persons.  

In the case Sabău and Pârcălab v. Romania 

(Decision from 28 September 2004, 

quoted above), the Court held on the 

secondary issue of banning parental rights, 

the fact that Art. 8 has been violated 

because the position of the Romanian 

courts is an interference with the right to 

respect the family life. The representative 

from the Romanian government said that 

the interference was meant to protect the 

safety, morale and education of minors, 

but in that case, the court held that the 

crime of defamation which resulted in the 

applicant's conviction was clearly 

independent of issues related to parental 

authority, because the applicant is not 

guilty of lack of care to their children or 

ill-treatment. In such cases, the Court 

recalls that the examination of the 

elements that best serve the interests of the 

child is always of fundamental importance 

(Decision from 7 August 1996 in the case 

Johansen v. Norway, Reports 1996-III, 

par. 64), that the interest of the child must 

be regarded as paramount and that only a 

very unworthy behavior can lead a person 

to be deprived of their parental rights in 

the interest of the child (case Gnahore v. 

France, no. 40031/98, par 59, EHCR 2000-

IX.  

Another condition imposed by par. 2, art. 8 

of the Convention is that interference is 

necessary in a democratic society. Recent 

jurisprudence of the Court contains 

solutions that lead us to formulate a 

principle in the field: the proportionality 

between the interference and the purpose 
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involves determining the existence of an 

imperious social need that imposed it
11

.  

In order to determine if the measure of 

placement is necessary in a democratic 

society, the Court analyzes the motives 

invoked were pertinent and sufficient to 

achieve the stipulations of Art. 8, par. 2
12

.  

In this context we have to bring into 

discussion the positive obligation of the 

placement measure when the situation 

imposes it and to sanction the authorities if 

they do not take any measures of social 

care. In the case Z and A.C v. Great 

Britain (Decision from 10 May 2001), the 

Court ruled that Art. 3 from the 

Convention
13

 has been breached because 

                                                 
11

  Bîrsan, C., the European Convention, Vol. I 

Rights and Freedoms, p. 686-687, EDO Court, 

case Olsson v. Sweden, no. 1, Decision from 24 

March 1988, par. 66-74. Also, in the case no. 

11057/02 Haase v. Germany, Decision from 8 

April 2004, the Court ruled that "the fact that 

the six children were taken from their 

kindergarten, school or home and were placed 

in an unknown center together with the 

prohibition to contact the applicants [parents of 

the children], exceeded the requirements of the 

situation and can not be regarded as 

proportionate ", these measures were taken in 

an emergency situation, without informing the 

parents. 
12

  In the case Kutzner v. Germany, no. 46544/99 

(Decision from 26 February 2002, par. 67), the 

national authorities decided upon child 

placement and severe restriction of the visiting 

right because the parents did not have the 

intellectual capacity necessary to bring up their 

children. The court considered this order as a 

severe interference in the right to respect the 

family life. This interference is not effective if 

related to the social need is was supposed to 

cover (the motive of the German authorities was 

pertinent but not sufficient to enforce such a 

measure). In the case P.C. and S.C. v. Great 

Britain, no. 56547/00, (Decision from 16 July 

2002) the motives used by the authorities to put 

into placement a new-born child (the mother, 

following a psychic disease – SMPP syndrome 

– was a danger for the child) were not pertinent 

and sufficient because the disease was not an 

immediate danger and was not so severe to 

justify the measure of placement. 
13

 Art. 3 (prohibiting the torture): No one can be 

tortured, or subjected to ill or degrading 

treatments. 

the authorities did not take the social care 

measures for the four children subjected to 

ill treatments at their home. 

The Court exercises a control over the 

necessity to take the measure of placement 

and also over the modality in which this 

measure was put into practice
14

. 

The positive obligations of the state to 

ensure the respect of family life mean to 

take measures to reunite the child with the 

parents
15

.  

This measure regarding the reuniting right 

is sometimes very difficult to be taken. 

Generally, family placement in a 

specialized institution has to be temporary. 

The Court usually rules in favor of 

maintaining the relation with the parents so 

as, when the situation allows to reunite the 

child with the parent, this could be done 

easily. Thus, we have to consider the 

interest of all the parties involved, 

although the most important is the child’s 

interest. The national authorities have the 

obligation to ensure a balance between the 

child’s interest to remain in placement and 

that of the parent to be reunited with the 

child. The Court gives a great importance 

to what the child wants, if he/she has the 

legal age to express his/her own wish
16

. 

                                                 
14

  In the case mentioned above, Olsson v. Sweden 

(Decision from 24 March 1988), the Court held 

that although the placement measure was 

correct and was based upon sufficient and 

pertinent motives, it is, though, a breach of art. 

8 related to the fact that the children were 

placed separate from each other and within 

distance from the parents. 
15

  Case Olsson v. Sweden, mentioned above; case 

Eriksson v. Sweden, Decision from 22 June 

1989, par. 71, etc. 
16

  In the Case Bronda v. Italy, Decision from 9 

June 1998, the Court held that "although it 

achieved a fair balance between the interests of 

the child to remain in foster [family] and the 

natural family to live with it, the Court granted 

a special importance to the interests of the child, 

who, today, aged 14, has expressed a strong 

desire not to leave the foster family. In this 

case, the child's interest prevails over the 

interest of his grandparents." 
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If an immediate reunion of the child to the 

parent is not possible, considering the 

child’s reactions, the competent authorities 

have to take into consideration the 

circumstances meant to minimize the 

tension
17

. 

Total rupture of all links between children 

and parents can not be justified, except in 

exceptional circumstances or by the child's 

best interests, the protection of the Court 

being restricted in situations where the 

parent-child bonds are weak (Gnahore v. 

France, no. 40031/98, Decision from 19 

September 2000, par.59, Johansen v. 

Norway, Decision from 7 August 1996 

par.84).  

2. Expulsion of an alien  

The European Convention on Human 

Rights does not guarantee a right for 

foreign citizens or stateless persons to 

enter or to establish a residence in a certain 

country in order to create family links, but 

it is clear that the expulsion of a person 

from a country in which the closest 

relatives are living is state interference in 

the family life of the expelled, as required 

by art. 8 par. 2 of the Convention.  

Under a principle of international law, the 

states have the right to control the entry 

                                                 
17

 Bogdan, D., Selegean, M., supra cit., p. 407. See 

Case no. 74969/01, Gőrgűlű v. Germany, 

Decision from 26 February 2004, the Court held 

that "the immediate separation of the child from 

the foster family could have negative effects on 

the physical and mental health. However, given 

the fact that the applicant is the child's 

biological father and would undoubtedly take 

care of him, the Court is not sure that the court 

has examined all possible solutions to the 

problem [since it rejected the applicant’s 

request], (...), the court focused apparently on 

the immediate effects of a foster family 

separation would have on the child, but did not 

take into account long-term effects that a 

permanent separation from the natural father 

would may have on children. (...) The solution 

to facilitate and to multiply contacts between 

the applicant and the child, who, at an initial 

stage, would have continued to live with a 

foster family, was not taken into account. " 

 

and stay of non-nationals on their territory, 

without prejudice the commitments 

stemming from international treaties to 

which they are parties.  

The Court jurisprudence encloses two 

types of cases: those of the immigrant who 

wants to install and bring family members 

from the origin country or another country 

and those of the expelled immigrant 

established in the state which is party to 

the Convention.  

Cases in which the state controls the 

right to family reunification  

In the case Gul v. Switzerland (Decision 

from 19 February 1996), the complainants-

Turkish citizens with right of residence in 

Switzerland (on humanitarian grounds), 

claimed violation of Art. 8 of the 

Convention, reasoning that their son 

remained in Turkey, and was not allowed 

to entry and stay in Switzerland. The Court 

finds that the Swiss State's positive 

obligations have been met, not allowing 

violation of art. 8 of the Convention 

because the applicants' right of residence 

was not permanent, and the family life 

could take place in Turkey, since there 

were no reasons which led to the departure 

of the spouses.  

In the case Ahmut v. the Netherlands
18

, the 

Dutch authorities have denied permission 

to reside of the applicant's son aged 9, of 

Moroccan nationality, in the State (the 

Netherlands) in which his father had 

established in the meantime and had been 

given the nationality (thereby, having dual 

nationality: Moroccan and Dutch). The 

Court held that nothing prevents the father 

from maintaining family life in the country 

of origin "and there is also no obstacle to 

his return home." Bearing in mind that for 

a parent and his child it is essential to be 

together, within the meaning of the 

concept of family life, the Court adopted a 

tough position, imposing him practically to 

                                                 
18

  EDO Court, case Ahmut v. Holland, Decision 

from 28 November 1996, par. 70, 71 and 73 
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choose between family life with his son in 

the country of origin (Morocco) or staying 

in the country of nationality (Netherlands).  

The jurisprudence of the Court has 

developed towards expressing a positive 

obligation of the state to allow on its 

territory relatives of immigrants already 

established there, in the event that a 

serious obstacle (e.g. maintaining the 

motive according to which political 

asylum has been requested or the birth of a 

child in the state in which emigrated if the 

child who has no connection with country 

of origin) prevents a family life in the State 

of origin
19

. 

3. The family life of the individuals 

serving custodial sentences
20

 

Any legal detention means a restriction of 

the private and family life, thus a specific 

control for the legal detention environment 

as well as its limits is necessary and 

according to the Convention
21

. 

However, the penitentiary administration 

is obliged to help the detainees maintain 

contact with the family members, any 

restriction or limitation of the visiting right 

being interference with the detainee rights 

stipulated in art. 8, except the case when 

interference is stipulated by the law
22

, and 

has a legitimate objective according to art. 

8, par. 2
23

 and is necessary in a democratic 

                                                 
19

  Bogdan, D. Selegean M., supra. cit., p. 443 
20

  Here there are taken into consideration both the 

detainees in prison and and those on remand 
21

  EDO Court, case no. 50901/99, Van der Ven v. 

Holland, Decision from 4 February 2003 
22

 In case Lavents v. Latvia, no.58442/00, 

Judgement Decision from 28 November 2002, 

the Court held that the interference is not 

confirmed by the law, as long as the only text 

that regulates the regime of visits for detainees 

was an order of the Minister of Justice and The 

Constitutional Court of Latvia had declared 

unconstitutional interference with the exercise 

of subjective rights of individuals based solely 

on the order issued by the Minister of Justice.  
23

 In the case quoted above, Van der Ven v. 

Holland, the legitimate objective of the 

authorities was to prevent the detainee from 

escaping, dur to an understanding with the 

others family members 

society because it is proportional with the 

legal goals envisaged. Thus, the 

jurisprudence of the Court considers as 

interference
24

 the following: prohibiting 

any contact between the complainant and 

his wife, including communication through 

the prison’s phone and receiving visits 

under supervision
25

, the absolute 

prohibition of family visits
26

, limiting the 

number of visits or the possibility of 

family members to visit the detainee
27

, 

reading the correspondence between a 

prisoner and the bodies of the 

Convention
28

, or any other 

correspondence, wiretapping, etc.  

In the Court jurisprudence, there were 

complaints about the refusal to grant 

permission for leaving the place of 

detention to attend the funeral of relatives, 

cases in which there was no violation of 

art. 8 of the Convention.  

A different solution is found in the case 

Ploski v. Poland
29

, where the Court 

considers that "although not formally 

bound to follow any of its previous 

decisions, it is in the interest of legal 

security, predictability and equality before 

the law not to depart, without due grounds, 

from the previous decisions (...). The 

Court can not be content to verify the facts 

in isolation, but must apply an objective 

standard and look them in light of the case 

as a whole."  

                                                 
24

  Bogdan, D., Selegean, M., quoted above, p. 

455-456 
25

  EDO Court, case Klamecki v. Poland, Decision 

from 3 April 2003 
26

  EDO Court, case Lavents v. Latvia, quoted 

above 
27

 EDO Court, case Selmani v. Switzerland, 

Decision from 28 June 2001, Texts Collection 

2001-VII, p. 476-477 
28

  CEDO Decision from 23 September 1998 in the 

case Petra v. Romania (published in the Official 

Journal, Part I, no. 637 from 23 December 

1999) 
29

  EDO Court, case Ploski v. Poland, Decision 

from 12 November 2002, in Popescu, C., L., 

The Jurisprudence of the European Court of 

Human Rights (1999-2002), All Beck 

Publishing House, 2003, p. 295-298 
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In that case, the complainant, Waclaw 

Ploski, a Polish citizen, is detained on 

remand during a criminal trial, while his 

parents die one after another. Despite the 

favorable opinion of prison staff, the 

applicant's requests to attend the funerals 

of his parents have been rejected by the 

courts, and, as a result, on July the 27
th

, the 

plaintiff WP notifies the European 

Commission of Human Rights through an 

individual complaint against Poland, 

claiming violation of Art. 8 of the 

Convention. 

Since the interference is prescribed by law 

(Code enforcement of judgments), having 

a legitimate aim, namely public safety and 

prevent disorder or crime, it remains to 

consider whether this was necessary in a 

democratic society.  

The Court notes that, although "a prisoner, 

due to the nature of the situation, is subject 

to several limitations of rights and 

freedoms, such limitation must be justified 

as necessary in a democratic society and it 

is for the Member to demonstrate that 

compelling social need. The Court notes 

that the applicant has lost both parents 

within a month, and both applications for 

prison leave were accompanied by 

favorable declarations of prison staff, 

moreover, the second application confirms 

that the applicant behavior has been 

impeccable."  

Given the unconvincing grounds of the 

national authorities to reject requests, that 

the domestic law allows consent under 

escort, and the allegations made against 

him were not related to violent crime - he 

was released about a year and eight 

months after the death of his parents - The 

Court is of the opinion that the respondent 

State may refuse the right to attend the 

funerals of the parents only for serious 

reasons and only if there would be no other 

alternative, Article 8 of the Convention 

unconditionally guarantees the right of a 

prisoner to leave the place of detention to 

attend the funeral of a relative, the control 

of the Court being limited only in the 

context of verification of the Convention 

rights, taking into account the discretion 

left to state parties. "  

In this case, the Court concluded that art. 8 

has been violated, the refusal of the prison 

has not been necessary in a democratic 

society, because it corresponds to a 

pressing social need and it is proportionate 

to the legitimate aim pursued.  

These solutions of the Court, set in the 

present study, about family life in some 

special cases are of great pragmatism, 

demonstrating the flexibility of the 

European Court in interpreting and 

applying one of the most important 

international mechanisms of protection of 

the human rights, namely the European 

Convention on Human Rights.  

 


