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Abstract 
Sexual offences represent very serious violations of individual rights and that is why all national legislations 
include consistent provisions in order to combat this kind of offences. Romanian Criminal Law crosses a 
transition period due to the European integration and some traditional solutions in the field of sexual offences 
had to be reconsidered and modified. This paper deals with the fact that Romanian penal legislation was the 
subject of repeated adjustments in order to adapt it to the European standards and to support the unification of 
the jurisprudence. Moreover, the Romanian High Court of Justice has made consistent efforts to bring 
clarifications concerning the sexual offences field by adopting three decisions in appeal in the interest of law. 
They were more powerful decision, were published in the Romanian Official Journal and, according to the 
Romanian Criminal Procedural Code, have had a mandatory character for the other courts. The Romanian 
legislator fulfilled these efforts by adopting a New Penal Code, in 2009. After it gets into force, the New Penal 
Code will give the possibility that this class of offences be combated more efficiently. It also offers a new and 
modern approach and creates the perspectives of raising the standards in this field.  
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Introduction 
 

In Romanian Penal Code, which is 
into force from 1st January 1969, the sexual 
offences are included in Chapter III of Title 
II, as offences against sexual life of 
persons. The group of legal provisions 
included in the articles 197 up to article 
204 has suffered repeated interventions of 
the lawmaker during its activity. For 
instance, the article 200, concerning the 
sexual relations between persons of the 
same sex was repealed in 2001. At the 
same time, the legal text concerning the 
rape (article 197) was consistently 
modified in the sense of extending its 
meaning to a so called „sexual intercourse 
of any kind”. 

These modifications, among others, 
created the favourable field for many 
controversial approaches of the class of 
sexual offences, both in terms of doctrine 
and jurisprudence (Diaconescu, H, 2003).  

The problems are subject to the 
authorities` intensive effort to solve them. 
Some of these issues have already been solved 
by the lawmaker itself, and others have been 
the object of some decisions in appeals in the 
interest of the law of The Romanian High 
Court of Justice. Moreover, in Romania was 
adopted a New Penal Code in June 2009 
(Romanian Official Journal no. 510 from 24 
July 2009) which contains clearer provisions 
concerning the sexual offences, some of them 
being able to build a new and modern approach 
of the field. 
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Current Status Quo 
In Romania, as in many countries, sexual 
offences are a reality (Levenson, J., 2003). 
Statistically, in Romania, during the year 
2010, there were investigated 1680 sexual 
offences (The Statistic of the General 
Inspectorate of Romanian Police 2010). 
Among them: 731 cases are rapes, 760 
cases are sexual acts with minors, 39 cases 
represent sexual perversion, 82 sexual 
corruptions, 42 incest, 176 offences with a 
victim over 60 years. Compared with 2009 
statistics, we can observe a descendant 
trend of this kind of offences. In 2009 in 
Romania there were investigated 1832 
sexual offences, and the rape represented 
818 of them. As we may see, the decrease 
in the number of sexual crimes is not so 
consistent, and that is why the importance 
of clarifying the controversial issues in the 
area of sexual offences cannot be denied. 
Moreover, this might represent the way to 
reach a crucial objective of the 
jurisdictional activity in Romania 
nowadays – unifying the jurisprudence 
(Lea, SJ, 2011).  

Concerning the situation under the 
current Penal Code, many critical aspects 
of the legislation on sexual offences (which 
generated inconsistency in jurisprudence) 
were clarified by the interpretation of The 
High Court of Justice. The mechanism used 
for this purpose is the appeal in the interest 
of law. It represents a more powerful 
decision, it is published in The Romanian 
Official Journal and according to the 
Criminal Procedural Code it is mandatory 
for the other courts.  

We consider first, Decision III from 
2005 on the enforcing of article 197 paragraph 
1 of Penal Code with reference to article 198 
and article 201 from the same Code.   

  
In this decision The High Court defined a 
new concept for the Romanian Penal Code 
at that time, introduced in 2001 without a 
legal definition. It is about the „sexual 
intercourse of any kind” and the court 
decided that it is likely to be classified as 
rape under article 197 of the Penal Code any 
method of obtaining sexual satisfaction by 
using or acting on sex, both between 
persons of different sex or same sex, by 
compulsion or taking advantage of a person 
unable to defend or to express their will. 

At the same time, through acts of 
sexual perversity, in the sense of article 201 
of the Penal Code, states that it must be 
understood as any other ways of obtaining 
sexual satisfaction as those classified as 
„sexual intercourse of any kind”.  

This solved the problem of the 
delimitation between sexual acts and sexual 
perversity and helped the judicial courts to 
have a unitary practice on this matter. The 
option corresponds only partially with the 
solution from article 218 and article 219 of 
the New Penal Code. This is because, as 
shown in the explanatory memorandum 
accompanying the code, the rape crime has 
been defined as any act of penetration. 
Consequently, under the new Code, its 
content will include sexual intercourse (in 
the sense in which that phrase was 
traditionally defined in Romanian law, that 
of the conjunction of the female body with 
male sex), oral sex and that anal intercourse, 
whether in these latter cases it is a 
heterosexual or homosexual act. Also, in 
terms of article 218 par. 2 of the New Penal 
Code, the offense of rape also includes the 
acts of vaginal or anal penetration, achieved 
in any ways (by placing objects, fingers, 
etc.).   
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Thus defined, the rape covers all acts 
of penetration, whether committed by the 
perpetrator to the victim or the victim was 
forced to do so. 

The crime of sexual perversity 
according to article 201 of the actual Penal 
Code does not have a correspondent with 
the same name, but under that of sexual 
assault. Article 219 of the New Penal Code 
will be enforced on other sexual acts than 
those which represent the rape, acts that do 
not involve penetration or oral sexual 
intercourse (ie. acts of masturbation), 
committed under compulsion or its 
equivalent. If such acts are committed in 
the same circumstance with the crime of 
rape, the court must convict the offender 
for both crimes.  

 The solution seems to be required, 
even if the explanatory memorandum 
accompanying the New Penal Code states 
that „where such acts are committed in the 
same circumstance with the crime of rape ... 
will not establish two offenses, but a single 
fact of rape.” 

The distinction criterion between rape 
and sexual assault in terms of the material 
element is also found in the following two 
crimes - sexual intercourse with a minor and 
sexual corruption of minors. If the act 
involves sexual penetration or oral sex, the 
offense is sexual intercourse with a minor. 
When the offences will consist in any other 
acts of sexual activity, the offense will 
qualify as corruption of minors. 

 

Returning to the Penal Code in force 
since 1969, we will bring into question 
another High Court decision in appeal in 
interest of law, which is very important for 
the field of combating sexual offences. 

It is about the Decision no. II from 
2005 (Romanian Official Journal 867 - 27 
Sept 2005), in which the Court has 
regulated that sexual intercourse with 
someone of the opposite sex who is a 
relative in a direct line or a brother or 
sister, by compulsion, or by taking 
advantage of her/his inability to defend or 
to express their will, represents a rape 
(article 197 paragraph 1 Penal Code and 
paragraph 2 letter b1) and the offence of 
incest (article 203 Penal Code), in the same 
time.  

In this way the court removed 
inconsistencies manifested in judicial 
practice when interpreting these situations. 
In particular cases, some courts have 
decided that the act only constitutes rape, 
considering the crime of incest, is absorbed 

 in one of the aggravate circumstances of the 
rape („rape victim is a member of the 
family”). On the contrary, other courts have 
decided that such an act, committed by the 
author on a family member, who is a 
relative in direct line or a brother or sister, 
represents both the crime of rape and the 
offense of incest. 

This solution is not useful under the 
future regulation of the Penal Code, as 
article 377 defines the incest as a crime 
against the family consisting of „consented 
intercourse, committed between relatives in 
direct line or between brothers and sisters.” 
As the rape is committed without the 
victim’s consent or by taking advantage of 
his/her inability to express their will, it is 
impossible to establish that a person 
committed both crimes in the same context. 
Consequently, the relationship of „relative in 
direct line, brother or sister” will be relevant 
only in terms of established aggravated 
forms of rape, sexual assault or sexual 
intercourse with a minor, as appropriate. 
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In the same field, under the actual 
code, by Decision no. XVII from 2008 on 
appeal in the interest of law the court made 
some important completions. In its view, 
the sexual intercourse repeated with the 
same the victim who is a member of the 
family, through  compulsion  or  by  taking 
advantage of his/her inability to defend or 
to express their will, both before and after 
they turned 15 years old, represent both 
rape (considering this aggravate 
circumstance applicable) and incest, all in a 
continued form (Romanian Official Journal 
no. 866 from 22 December 2008). 

Following the line of simplifying the 
penal legislation, the New Penal Code does 
not list among the general legal 
aggravating circumstances the commission 
of the act „by violence against family 
members”, as article 75 paragraph 1 letter b 
from the Penal Code in force since 1969. In 
this way, it is no longer possible as in 
particular cases to have concurrence 
between a general circumstance and a 
special one, as the rape of family member.  

The article 218 par. 3 letter b) from 
the New Penal Code defines the rape 
committed upon a relative in a direct line, 
brother or sister.  

 Moreover, in the explanatory 
memorandum accompanying the New Penal 
Code it is stated that „some aggravating 
circumstances have been reformulated, as 
was the case for committing the crime on a 
victim who is a relative in a direct line, 
brother or sister of the offender, to show 
clearly that this act absorbs the incest, thus 
ending the uncertainty of judicial practice 
on this issue”. 

In my opinion the solution cannot be 
the same, if the sexual intercourse is 
committed in terms of article 220 of the 
New Penal Code – sexual intercourse with a 
minor. In this situation the intercourse, 
unlike the case of rape, is a consented one. 
It is true that it is a consent affected by the 
age of the victim, but that consent is one 
that justifies the different legal classification 
of the act. In my opinion, under the New 
Penal Code the correct solution is to 
establish that the offender committed both 
intercourse with a minor (art. 220) and 
incest (art. 377). Moreover, intercourse with 
a minor must be placed under aggravated 
version of article 220 paragraph 4 letter a) 
of the New Penal Code (minor is a relative 
in direct line, brother or sister). 

 

Coming again to the Penal Code in 
force since 1969, it appears to be 
interesting to solve the case of the action 
performed in a way which might cover 
both art. 198 paragraph (2) Penal Code 
(sexual intercourse with a minor) and 
article 199 Penal Code (seduction). 

For instance, it is possible that in a 
particular case a male teacher to lead one 
of his female students, aged 17, to have 
sexual intercourse with him by using 
promises of marriage.  

 The correlative form of the sexual 
intercourse with a minor in the relevant 
conditions, is the sexual act of any kind with 
a person of different or same sex aged 
between 15-18 years, if it is committed by a 
guardian or trustee or by supervisor, 
caregiver, physician, teacher or educator, 
using his quality, or if the perpetrator took 
advantage of victim’s trust or of the 
authority or influence over her (art. 198 
paragraph 2 Penal Code in force). (Vickio, 
CJ, 1999) 
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As a sexual offense, the sexual 
intercourse with a minor violates the right 
to sexual freedom of the individual. In 
particular, the legal provision aims to 
protect the minor found in a certain relation 
of dependence with the perpetrator. There 
is a special qualification of the offender in 
article 198 paragraph 2 Penal Code - as a 
person who is in a position of authority 
over the minor: a guardian, trustee, 
supervisor, caregiver, physician, teacher or 
educator of the child.  

The victim in this case is a minor 
aged 15-18, who is under the trusteeship, 
guardianship, supervision, care, assistance, 
etc. the offender’s.  
The material element is achieved by 
committing a sexual act of any kind, as 
defined by the decision of The High Court 
of Justice, with the minor’s consent. This 
consent is vitiated, as the offender used his 
authority or influence over the minor to 
determine her/him to participate in the 
intercourse. 

On the other hand, the crime of 
seduction under the article 1999 from the 
actual Penal Code is committed only by a 
man, who by promises of marriage 
determines a female person under 18 to 
have sexual intercourse with him. 

Committing this offence causes a 
violation of the freedom and inviolability of 
the female person under age of 18. The legal 
provision is discriminatory because the 
active subject of crime can only be a man 
who has reached the marriage age, in order 
to consider his promises serious. Regarding 
the passive subject of the crime, we argue 
that it can be only a female person who, 
under Law 288/2007, is at least 16 years 
old. The criminalization of this act 
considered that the minimum age to marry 
15 years (according to Decree 31/1954). 

 At present, according to Law no. 
288/2007, the age at which minor (without 
making any distinction based on the sex of 
the child) is 18 years, and only in special 
circumstances that age can be 16.  

This legal text requires reconsideration 
because it is discriminatory as long as 
according to it, the juvenile male who has 
attained the age of 16 years and was 
determined by false promises of marriage to 
have an intercourse cannot be considered a 
victim of this kind of offence. 

At the same time, there shall be no 
possibility for a woman to become an active 
subject of the crime of seduction. 

The doctrine maintains that the 
passive subject of crime of seduction can 
only be a minor aged between 15 and 18 
years, but new regulations state as a 
principle that the minimum age for marriage 
is 18 years. It is recognized that both the 
man and woman can get married at the age 
of 16. As can be seen, the law makes no 
discrimination considering the sex of the 
future husband, according to the principle of 
equality. Under no circumstances it is 
allowed at present the marriage of a woman 
who has reached only 15 years, so the 
doctrine’s qualification of the victim of 
seduction is no longer valid. 

The offence consists in a sexual 
intercourse which was determined by false 
promises of marriage. The promise of 
marriage is the critical factor in determining 
the victim to have a sexual intercourse and 
that is why it should be done with 
seriousness, so that the victim to be sure that 
the offender will marry her. To complete the 
objective component of the offence, it is 
necessary that the promise of marriage not 
be respected because of the perpetrator and 
not because the victim has changed her 
mind. 
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Although, there are many similar 
points between the sexual intercourse with 
a minor and the seduction within the same 
relationship there might also be 
distinguishing features. There are 
similarities regarding the social values 
protected by the legal provisions, the 
passive subject qualification (which is in 
both cases a minor - with a special 
condition for seduction) or the partial 
correspondence of the material component. 

The differences between the two 
offences are also numerous and they refer 
to: the qualification of the active subject, 
the status of the material element 
(seduction can be achieved only through 
sexual intercourse, while sexual intercourse 
with a minor can be achieved by any kind 
of sexual act), the qualification of the 
passive  subject  (according   to  the  actual  

 regulation, seduction is strictly limited to a 
female person aged between 16  and 18, 
while  the victim of the crime of „sexual 
intercourse with a minor” can be both a girl 
and a boy, the only condition required is 
their age, respectively between 15 and 18 – 
according to the version covered by art. 198 
paragraph 2 Penal Code). 

Another important difference between 
the two crimes deals with their essential 
conditions.  

For seduction it is absolutely 
necessary that the offender may have led the 
victim to have a sexual intercourse by 
promises of marriage, while the offence of 
sexual intercourse with a minor can be 
committed only by using the special 
qualification of the offender in connection 
with the minor, in order to determine him to 
consent to the sexual act. 

 

Given these explanations, in the 
previously imagined case, in which a male 
teacher determines a sexual intercourse (a 
variety of sexual act) with one of his 
female students aged 17, taking advantage 
of the influence that his status gives him 
but also by promises of marriage, there are 
two possible solutions regarding the legal 
classification of the crime. 

The first solution is to consider that 
the offence of sexual intercourse with a 
minor is more serious and has the same 
nature as the seduction and to conclude that 
the latter loses its autonomy, being 
absorbed by the former. 

Secondly, it is possible to take into 
account the provisions of article 33 
paragraph b) from the Penal Code which 
states that when an action or an inaction 
committed by the same person, meets the 
elements of the same crimes because of its  

 circumstances and its consequences, it is 
justified to consider that the offender 
committed all those several crimes.  

Under these conditions, it must be 
considered that in the hypothetical case 
described above the offender committed 
both the sexual intercourse with a minor and 
the crime of seduction. If the female minor 
is between 15 and 16 years, and the offender 
meets the special qualifications set by 
article 198 paragraph 2 Penal Code, the 
court must observe that the only offence 
committed is the sexual intercourse with a 
minor, due to the influences exerted by the 
family law. Moreover, it is to be observed 
that under current law, the act of 
determining a minor aged between 15 and 
16 years to have a sexual intercourse by 
false promises of marriage by a person who 
does not meet any of the special qualities 
listed exhaustively in article 198 paragraph 2 
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2 Penal Code is not liable according to the 
criminal law. 

Otherwise, we cannot say that this is  

 a gap of the legislation, considering the 
solution of the New Penal Code where the 
seduction is no longer a crime. 

 
New Solutions 

The set types of offenses relating to 
sexual life thus regulated in the new Penal 
Code have common points with the 
corresponding class of the French Penal 
Code. The French law defines in a 
separate section belonging to the category 
of crimes against „physical or 
psychological integrity of the person” the 
acts of „sexual aggression”. 

Articles 222-23 of this section 
stipulate that „any act of sexual 
penetration, whatever its nature, committed 
against another person by violence, 
coercion, threat or surprise, is rape. „In its 
basic variant, rape is punishable by fifteen 
years imprisonment. In addition, Article 
222-27 of the French Penal Code 
criminalizes „sexual assaults other than 
rape, punishable by five years’ 
imprisonment and a fine of € 75,000. 

The same is the solution adopted by 
the New Romanian Penal Code. In its 
basic form, article 218 from this new Code

  
defines rape as „sexual, oral or anal 
intercourse with a person committed by 
coercion, making it impossible to defend or 
to express the will or taking advantage of 
this state” *paragraph 1), with the same 
level of abstract seriousness as any other 
acts of vaginal or anal penetration. The 
sexual assault is defined, as in the French 
Penal Code, considering the definition of 
rape as a „sexual act other than those 
described in article 218, with a person, 
committed by coercion, making it 
impossible to defend or to express their will 
or taking advantage of this state”. 
According to the previously stated 
solutions, we can see that the Romanian 
legislature chose to adopt the existing 
regulatory solution from the French Penal 
Code, respectively, the one according to 
which every act of vaginal or anal 
penetration by compulsion can be 
considered rape. 

 
 

 
Conclusions  
 

As a conclusion, we may observe that 
the Romanian Penal Code adopted in 2009 
offers a new and modern perspective on the 
regulation of sexual offences. 

The  moment  this  code  comes  into  

 force, Romania will have a more efficient 
and consistent legal framework which will 
allow an improvement of the activity of 
combating the sexual offences.  
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